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Proposition 65 Private Enforcement § 3003Title 11

fendanl. P rivate Enforcers shall comply with these requirements for each 
•partial settlement and any final settlement.

(f) “Additional Settlement Payment’’ means any settlement payment 
that is not a civil penalty, a reimbursement of costs, or a payment of attor­
ney’s fees.

.(g) “Private Enforcer” means an individual or entity that gives notice 
of an alleged violation of Health and Safely Code section 25249.5 or 
25249,6 pursuant to section 25249.7, subdivision (d)(1), ora person that 
has filed an Other Private Action Alleging Violations of Proposition 65. 
NOTE: Authority cited: Section 25249,7(1), Health and Safety Code. Reference: 
Sections 25249.7(e) and (f), Health and Safely Code.

History
1. New section filed 6-1-200P, operative 7-1-2001 (Register 2001, No. 22).
2. Amendment of subsection (c) filed 12-31-2001 as an emergency; operative 

.1-1-2002 (Register 2002, No. i). A Certificate of Compliance must be trans­
mitted to OAL by 5-1-2002 or emergency language will be repealed by opera­
tion oflaw on the following day,

3. Amendment of subsection (c) refiled 4-23-2002 as an emergency; operative 
5-1-2002 (Register 2002, No. 17). A Certificate of Compliance must be trans­
mitted to OAL by 8-29-2002 or emergency language will be repealed by opera­
tion oflaw on the following day.

4. Amendment of subsection (c) refiled 8-29-2002 as an emergency; operative 
8-29-2002 (Register 2002, No. 35), A Certificate of Compliance must be trans­
mitted to OAL by 12-27-2002 or emergency language will be repealed by op­
eration oflaw on the following day.

5. Certificate of Compliance as to 8-29-2002 order, including further amendment 
of section, transmitted to OAL 12-4-2002 and filed 1-17-2003 (Register 2003, 
No. 3).

6. Amendment of subsection (e) and new subsections (f) and (g) filed 8-30-20)6; 
operative 10-1-2016 (Register 20J 6, No. 36).

§ 3002. Complaints.
A Private Enforcer who commences a Private Proposition 65 Action 

or an Other Private Action Alleging Violations of Proposition 65 shall 
serve a file-endorsed copy of the complaint, and a completed version of 
the Report of Civil Complaint Filing form attached as Appendix A to 
these regulations, upon the Attorney General within five days after re­
ceipt of the file-endorsed copy of the complaint from the court. Any 
amended complaint shall be served upon the Attorney General within 
five days after filing with the court along with a Supplemental Report of 
Civil Complaint Filing.
NOTE: Authority cited: Section 25249.7(f), Health and Safely Code. Reference: 
Sections 25249.7(e) and (f), Health and Safety Code.

History
1. New section filed 6-1-2001; operative 7-1-2001 (Register 2001, No. 22).
2. Amendment filed 1-17-2003; operative 1-17-2003 pursuant to Government 

Code section 11343.4 (Register 2003, No. 3).
§ 3003. Settlements.

(a) Settlements of Private Proposition 65 Actions. The Private Enforc­
er shall serve the Settlement on the Attorney General with a Report of 
Settlement in the form set forth in Appendix B within five clays after the 
action is Subject to a Settlement, or concurrently with service of the mo­
tion for judicial approval of settlement pursuant to Health and Safety 
Code section 25249.7(f)(4), whichever is sooner. The motion and all sup­
porting papers and exhibits shall be served on the Attorney Genera] no 
later than forty-five days prior to the date of the hearing of the motion.
If court rules or other applicable orders do not permit a forty-five day pe­
riod, the Private Enforcer shall apply for permission to file the motion 
with a forty-five day notice period. If the court denies the request in 
whole or in part, the motion shall be noticed for the maximum time per­
mitted by the court, and a copy of the application seeking a forty-five day 
time period and the court’s order shall be served on the Attorney General 
witli the motion for approval. The forty-five day period shall not apply 
in any case in which the Attorney General is a plaintiff in consolidated 
or related matters with the Private Enforcer and the settlement is a Con­
sent Judgment entered into by the Attorney General and the Private En­
forcer. The submission to the Attorney General shall contain the entire 
agreement between the parties..The papers filed with the court shall ad­
vise the court that the fact that the Attorney General does.not object or 
otherwise respond to a settlement shall nol-be construed as endorsement 
of or concurrence in any settlement.

Division 4. Proposition 65 Private 
Enforcement

r

Chapter 1.

g 3000. Authority,
This chapter sets forth procedures necessary to comply with Health 

and Safely Code section 25249.7(e) and (1), as amended by Chapter 599, 
statutes of 1999; Chapter 578, statutes of 2001; and Chapter 323, statutes 
of 2002. Any private person proceeding “in the public interest” pursuant 
to Health and Safety Code section 25249.7(d), bringing any other action, 
or settling any violation alleged in a notice given pursuant to Health and 
Safety Code section 25249,7(d)(l) (hereinafter “Private Enforcer”), who 
alleges the existence of violations of the Safe Drinking Water and Toxic 
Enforcement Act of 1986 (Health and Safety Code sections 25249.5 or 
25249.6) (hereinafter “Proposition 65”), shall comply with the applica­
ble requirements of this chapter.
NOTE: Authority cited: Section 25249.7(f), Health and Safety Code. Reference: 
Sections 25249.7(e) and (f), Health and Safely Code.

History
1. New division 4, chapter 1 (sections 3000-3008, Appendices A-D) and section 

filed 6-i-2001 ;• operative 7-1-2001 (Register 2001, No. 22).
2. Amendment filed 12-31-2001 as an emergency; operative 1-1-2002 (Register 

2002, No. I). A Certificate of Compliance must be transmitted to OAL by 
5-1-2002 or emergency language will be repealed by operation of law on the 
following day.

3. Amendment refiled 4-23-2002 as an emergency; operative 5-1-2002 (Register 
2002, No. 17). A Certificate of Compliance must be transmitted to OAL by 
8-29-2002 or emergency language will be repealed by operation of law on the 
following day.

4. Amendment refiled 8-29-2002 as an emergency; operative 8-29-2002 (Regis­
ter 2002, No. 35). A Certificate of Compliance must be transmitted to OAL by 
12-27-2002 or emergency language will be repealed by operation oflaw on the 
following day.

5. Certificate of Compliance as to 8-29-2002 order, including further amendment 
of section, transmitted to OAL 12-4-2002 and filed 1-17-2003 (Register 2003, 
No. 3),

6. Amendment filed 8-30-2016; operative 10-1-2016 (Register 2016, No. 36).

i.

§ 3001. Definitions.
(a) “Subject to a Settlement” means that a written settlement agree­

ment has been signed by the private enforcer and the alleged violator, or 
an oral agreement lias been slated on the record in court in such manner 
as to render the agreement enforceable pursuant to Code of Civil Proce­
dure section 664.6, even if the settlement is contingent on the entry of a 
judgment pursuant to stipulation or other judicial approval.

(b) “Subject to a Judgment,” means that the court has entered a judg­
ment pursuant to stipulation, or that the court has entered an order entit­
ling a party to entry of judgment (e.g., order granting a motion for sum­
mary judgment, order sustaining demurrer), regardless of whether the 
actual form of judgment has yet been prepared, approved, or filed.

(c) “Private Proposition 65 Action,” means any complaint filed by a 
Private Enforcer in court in which a violation of Proposition 65 is alleged 
and the Private Enforcer is proceeding pursuant to Health and Safety 
Code section 25249.7(d).

(d) “Other Private Action Alleging Violations of Proposition 65” 
means a complaint filed by a Private Enforcer in which a violation of 
Proposition 65 is alleged, but the plaintiff is not proceeding pursuant to 
Health and Safely Code section 25249.7(d).

(e) “Settlement” means any agreement to resolve all or part of (1) an 
action in which a violation of Proposition 65 is alleged, or (2) any viola­
tion alleged in a notice given pursuant lo Health and Safety Code section 
25249.7(d)(1), “Settlement” includes any settlement by which injunctive 
relief, whether permanent or preliminary, is agreed upon, and also in­
cludes any agreement pursuant to which the case is dismissed, except for 
a voluntary dismissal in which no consideration is received from the de-

i
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(b) Settlements of Other Private Actions Alleging Proposition 65 -§ 3006. Manner of Service.

Violations. The Private Enforcer .shall serve the Attorney General with 
the Settlement and a Report of Settlement in the form set forth in Appen­
dix B within two days after the action is Subject to a Settlement, The At­
torney-General shall have thirty days after actual receipt to review the Code of Civil Procedure section 1010-1020, except that any settlement

settlement. During the thirty-day period,..the settlemenl shall nol be sub- shall he served by hand delivery or overnight mail service. The envelope

mitted to the court, unless required by court order or rule or the Attorney in which the document is transmitted shall state prominently “Proposi-

General has staled in writing that she or he does not object to entry of the lion 65 Private Enforcement Mailer,” After receipt of the Complaint, the
Attorney General may then specify that future documents required by

(c) Settlement of Noticed Violations .Without Complaint, A Private this chapter to be filed in that case be served upon a particular office and

Enforcer who has agreed to a settlement of any violation alleged in a no- deputy.
lice given pursuant to Health and Safety Code section 25249.7(d)(1) Note: Authority cited: Section 25249,7(f), Health and Safety Code. Reference:

without filing a complaint shall serve the Attorney General with the Set- Sections 25249.7(e) and (I), Health and Salety Code.
^ History

1, New section filed 6-1-2001; operative 7-1-2001 (Register 2001, No. 22),

When this chapter requires that any document or information be pro­
vided to the Attorney General, unless the document is served electroni­
cally pursuant to section 3005, service shall be in a manner prescribed by K

settlement.

dement and a Report of Settlement in the form set forth in Appendix B 
within five days after any violation alleged in the notice is Subject to a 
Settlement. § 3007. OSHA Matters.

(d) Tiie fact that the Attorney General does not object or otherwise re- For matters in which violations with respect to occupational exposures 
spend to a settlemenl shall not be construed as endorsement of or concur- . are alleged, compliance with the Director of the Division of Occupational 

rence in any settlement.
NOTE: Authority cited: Section 25249,7(1), Health and Safely Code, Reference:
Sections 25249.7(e) and 25249.7(f), Health and Safely Code,

History

Safety and Health’s Special Procedures for Supplementary Enforcement 
of State Plan Requirements concerning Proposition 65, 8 Cal.Code 
Regs., § 338, as adopted on October 12, 2000, constitutes compliance 
with these requirements, except for the filing of the Affidavit of Com­
pliance required by section 3008 and the requirements of section 
3003(a). That regulation is set forth in Appendix D to these regulations. 
NOTE: Authority cited: Section 25249.7(f), Health and Safety Code. Reference: 
Sections 25249.7(e) and (f), Health and Safety Code.

History

1. New section filed 6-1-2001; operative 7-1-2001 (Register 2001, No, 22).
2. Amendment filed 12-31-2001 as an emergency; operative 1-1-2002 (Register 

2002, No. 1), A Certificate of Compliance must be transmitted to OAL by 
5-1-2002 or emergency language will be repealed by operation oflnw on the 
following day.

3. Amendment reflled 4-23-2002 as an emergency; operative 5-1-2002 (Register 
2002, No. 17). A Certificate of Compliance must be transmitted to OAL by 
8-29-2002 oi'emergency language will be repealed by operation of law on the 2. Amendment filed 12-31-2001 as an emergency; operative 1-1-2002 (Register 
following day. 2002, No. I ). A Certificate of Compliance must be transmitted to OAL by

5-1-2002 or emergency language will be repealed by operation of law on the 
following day.

1. New section filed 6-1 -2001; operative 7-1-2001 (Register 2001, No. 22),

4. Amendment refiled 8-29-2'002 as an emergency; operative 8-29-2002 (Regis­
ter 2002, No. 35). A Certificate of Compliance must be transmitted to OAL by 
12-27-2002 oi1 emergency language will be repealed by operation of law on the 
following day.

5. Certificate of Compliance as to 8-29-2002 order, including further amendment 
of section, transmitted to OAL 12-4-2002 and filed 1-17-2003 (Register 2003, 
No. 3).

6. Amendment of subsections (a) and (b), new subsection (c) and subsection relet­
tering filed 8-30-2016; operative 10-1-2016 (Register 2016, No.'36).

3. Amendment refiled 4-23-2002 as an emergency; operative 5-1-2002 (Register 
2002, No. 17), A Certificate of Compliance must be transmitted to OAL by

. 8-29-2002 or emergency language will be repealed by operation of law on the 
following day.

4. Amendment refiled 8-29-2002 as an emergency; operative 8-29-2002 (Regis­
ter 2002, No. 35). A Certificate of Compliance must be transmitted to OAL by 
12-27-2002 or emergency language will be repealed by operation of law on the 
following day.

5. Certificate of Compliance as to 8-29-2002 order, including further amendment 
of section, transmitted to OAL 12-4-2002 and filed 1-17-2003 (Register 2003, 
No. 3).§ 3004. Judgments,

Within ten days after a case is subject to a judgment, a Private Enforcer 
shall serve on the Attorney General a copy of any judgment or order entit- § 3008. Affidavit of Compliance.

A Pri vate Enforcer shall file with the court a declaration or affidavit,ling a party to entry of judgment entered in a Private Proposition 65 Ac­
tion or Other Pri vale Action Alleging Violations of Proposition 65 and meeting all applicable requirements of the Code of Civil Procedure, veri- 

a completed version of the Report of Entry of Judgment form attached lying compliance with all requirements of-this chapter, 
as Appendix C to this regulation. If the judgment does not become final (a) In a Private Proposition 65 Action, the declaration or affidavit shall 
because a notice of appeal is filed, the Private Enforcer shall serve a copy be filed when reply papers in support of the motion for approval of the 
of the notice of appeal on the Attorney General within ten clays after re­
ceipt. The Private Enforcer shall serve on the Attorney General a copy
of any decision of an appellate court concerning the validity of the judg- required to be served on the Attorney General by this regulation, 
ment within five working days after receipt.

settlement would be filed, and shall include;
(I) Proper proof of seiwice on the Attorney General of all documents

(2) If the case is resolved by settlement, a statement that at least forty- 
five days (or the shorter time period allowed by the court pursuant to sec­
tion 3003), will elapse between service of the settlement on the Attorney 
General and the hearing date. Any written response by the Attorney Gen­
eral to the settlement shall be submitted to the court with any additional 
papers submitted to the court by the moving party, or at the hearing on 
the motion, if permitted by the court, The affidavit shall expressly advise 
the court that pursuant to section 3003 of this regulation, the failure of the 
Attorney General to comment on a seltlemem shall nol be construed as 
endorsement of or concurrence in the settlement.

NOTE: Authority cited: Section 25249.7(f), Health and Safely Code. Reference: 
Sections 25249.7(e) and (I), Health and Safely Code.

History
1, New section filed 6-1-2001; operative 7-1-2001 (Register2001, No, 22).
2. Amendment filed 1-17-2003; operative 1-17-2003 pursuant to Government 

Code section 11343.4 (Register 2003, No, 3),

i

§ 3005. Electronic Filing,
All documents required to be filed pursuant lo'seclions 3002, 3003, 

and 3004 shall be filed electronically, by submitting the forms and the 
documents on-line to the Attorney General’s'website, unless the website 
stales that electronic filing is nol currently available,or is not functioning 
for a twenty-four hour period when eleclronieTiling-is attempted. 
Note: Authoriiy cited: Section 25249.7(f),'Health and Safely Code. Reference: 
Sections 25249.7(e) and (I). Health and Safely Code.

History
I. New section filed 6-1-2001; operative 7-1-2001 (Register 2001. No. 22).

(b) In an Other Private Action Alleging Proposition 65 Violations, if 
the case is resolved by settlemenl. the declaration or affidavit shall be 
filed or lodged with the court at the same lime as the judgment pursuant 

■ to stipulation or other order disposing of the case is submitted to the court, 
and shall include a statement that at least thirty days have elapsed since 
service of the settlement on the Attorney General or that fewer than thirty 
days have elapsed but the Attorney General has stated in willing that lie i

//
/

Page 80 Register 2016. No. 36; 0-2-2016

/



§ 3008Proposition 65 Private EnforcementTitle 11

does not object to entry of the settlement. Any written response by the 
Attorney General to the settlement shall be made an exhibit to the decla­
ration oi- affidavit The affidavit shall expressly advise the court that pur­
suant to section 3003 of this regulation, the failure of the Attorney Gener­
al to comment on a settlement shall not be construed as endorsement of 
or concurrence in the settlement.
NOTE: Authority cited: Section 25249,7(1'), Health and-,Safety-Code, Reference: 
Sections 25249.7(e) and (f), Health and Safely Code.

History
I. New section and Appendices A-D filed 6-1-2001; operative 7-1-2001 (Regis­

ter 2001, No. 22).
2. Amendment of first paragraph and subsection (b) filed 4-23-2002 as an emer­

gency; operative 5-1-2002 (Register 2002, No. 17). A Certificate of Com­
pliance must be trail,sniitled to GAL by 8-29-2002 or emergency language will 
be repealed by operation of law on the following day.

3. Amendment of first paragraph and subsection (b) refiled 8-29-2002 as an emer­
gency; operative 8-29-2002 (Register 2002, No. 35). A Certificate of Com­
pliance must be transmuted to OAL by 12-27-2002 or emergency language 
will be repealed by operation of law on the following day.

4. Certificate of Compliance as to 8-29-2002 order, including further amendment 
of section, transmitted to OAL 12-4-2002 and filed 1-17-2003 (Register 2003, 
No. 3).
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Appendix A.
Report of Civil Complaint Filing

V
State of California - Department of Justice - Attorney General's Office - Proposition 65 Enforcement Reporting 

Attention; Prop 65 Coordinator, 1515 Clay Street, Suite 2000, Oakland, CA 04612 
PRIVATE ENFORCEMENT FIUNG - Health and Safety Code section 2G24S,7(e) and (f)

REPORT OF CIVIL COMPLAINT FILING
O Original Filing O Supplemental Filing O Corrected Filing

FORM JUS 1500 
(03/01)

Please print or type required information
PLAINTIFF(S)

DEFENDANT(S)

§
5<
UJ
Xw
p
tn

t
£

COURT NAME
COURT DOCKET NUMBER

ty o(J il
5s SHORT CASE NAME

RELIEF SOUGHT (Check All That Apply)

□ Warning 
O Discharge Ban 
d Civil Penalty

TYPE OF CLAIM (Check All That Apply) 
O Propostion 65 Unlav/lul Discharge 

D'Proposition 65 Failure to Warn 

O B&P Code seclion 17200 

D Other._______ ;____________'

£HSo P u-
o
a>w :
D

£L
m
I
£

COPY OF COMPLAINT MUST BE ATTACHED £ :

NAME OF COf'/TACT :

ORGANIZATION
TELEPHONE* NUMBER

( )C n
E - ADDRESS

FAX NUMBER

( )
STATE ZIPCITY E-MAIL ADDRESS //

FIUNG INSTRUCTIONS; This form can.be completed online and printed. If electronic filing is not available, mail the completed 

form with a copy of the complaint to the attention of the Prop 65 Coordinator at 1he address shown above. If you need additional 

space to complete this form please use an attachment.
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§ 3008Proposition 65 'Private EnforcementTitle 11

Appendix B. 
Report of Settlement

State of California ■ Department of Justice - Attorney General's Office - Proposition 65 Enforcement Reporting 
Attention: Prop 65 Coordinator, 1515 Clay Street, Suite 2000, Oakland, CA 64612

FORM JUS 1501 
(03/01)

PRIVATE ENFORCEMENT FILING - Health and Safety Code section 25249.7(e) and (f)
REPORT OF SETTLEMENT

□ Original Filing CJ Supplemental Filing O Corrected Filing
Please print or type required information

PLAJNTIFF(S)

DEFENDANT(S) INVOLVED IN SETTLEMENT

I
HI

p
e
t/>

es

;

COURT NAMECOURT DOCKET NUMBER
UJ o(/> u_< z o - SHORT CASE NAIVE

INJUNCTIVE RELIEF

O PAYMENT: OTHERPAYMENT: ATTORNEYS FEESPAYMENT: CIVIL PENALTYU. j**s o
H' o,wcc DATE SETtLEMENT SIGNEDWIU SETTLEMENT BE 

SUBMITTED TO CK3URT?
P Yes D No

IF YES, AFTER ENTRY OF JUDGMENT BY 
COURT, REPORT OF ENTRY OF JUDGMENT 
MUST BE SUBMITTEDTO ATTORNEY GENERAL

3o Toa I/ /UJ
£CC

COPY OF SETTLEMENT MUST BE ATTACHED o
u.

NAME OF CONTACT

TELEPHONE NUMBERORGANIZATION
( )JJJ U. FAX NUMBERES ADDRESS

(____ )
STATE ZIP E-MAIL ADDRESSCITY

i
FILING INSTFiUCTIONS: This form can be completed online and printed. If electronic filing is not available, mail the completed 
form with a copy of the settlement to the attention of the Prop 65 Coordinator at the address shown above, If you need additional 
space to complete this form please use an attachment,
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Appendix C,
Report of Entry of Judgment r.

V

State of California - Department of Justice - Attorney General's Office - Proposition 65 Enforcement Reporting 
Attention: Prop 65 Coordinator, 1515 Clay Street, Suite 2000, Oakland, CA S4612 

PRIVATE ENFORCEMENT FILING - Health and Safety Code section ZS249.7(e) end (f)

REPORT OF ENTRY OF JUDGMENT
D Original Filing O Supplemental Filing O Corrected Filing

FORM JUS 1502 
(03/01)

Please print or type required information
PUINTIFF(S)

DEFENDANTS) INVOLVED IN JUDGMENT
Z
2
6<
UJ
I
H

e
V)

£cr
2

r\A

COURT NAMECOURT DOCKET NUMBER
UJ o
Wul
< -z SHORT CASE NAME •

INJUNCTIVE RELIEF

PAYMENT: ATTORNEYS FEES PAYMENT: OTHER
PAYMENT: CIVIL PENALTYO

LL >>
s o

IFYES, DATE SETTLEMENT WAS 
REPOFTTEDTO ATTORNEY GENERAL 
________//________

H IS JUDGMENT PURSUANT 
TO SETTLEMENT?

8DATE SUBMITTEDTO COURT
C 3
0 •s

O Yes □ No/ /a I
UJ £IX

COPY OF JUDGMENT MUST BE ATTACHED £

NAME OF CONTACT

TELEPHONE NUMBERORGANIZATION
( )XO
FAX NUMBERES ADDRESS i___ i

E-MAIL ADDRESSSTATE ZIPCITY //( /l /
FILING INSTRUCTIONS: This form can be completed online and printed, If electronic filing is not available, mail the completed 
form with a copy of the judgment to the attention of the Prop 65 Coordinator at the address shown above. If you need additional 
space to complete this form please use an attachment,

- P
f
I
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for its approval, the Supplemental Enforcer or Public Prosecutor shall 
Director of the Division of Occupational Safety and Health’s notify the court in writing upon presentation of the settlement of its sub­

mission to the Attorney General pursuant to this regulation..The submis­
sion to the Attorney General shall contain the entire agreement between 
the parties.

(f) When this section requires thal any document or information be 
provided to the Attorney General, service shall be in a manner prescribed 

§338. Special Procedures for Supplementary Enforcement: of State by Code of Civil Procedure § 1010 el seq. The envelope in which the doc-
Plan Requirements Concerning Proposition 65. umenl is transmitted shall state prominently “Hazard Communication

(a) This section sets forth special procedures necessary to comply with Standard/Proposition 65 Supplemental Enforcement Mattel',” The Allor-
the terms of the approval by the United States Department of Labor of the ney General may then specify that further documenLs be served upon a
California Hazard Communication Standard, pertaining to the incorpo- particular office and deputy, 
ration of the occupational applications of the California Safe Drinking

Appendix D.
\

Special Procedures for Supplementary Enforcement of 
State Plan Requirements Concerning 

Proposition 65, 8 Cal, Code Regs., § 338, 
as adopted on October 12, 2000

v

(g) The special procedures set forth in subsections (a) through (f) shall 
and Toxic Enforcement Act (hereinafter Proposition 65), as set forth in be followed for motions or other applications for judicial enforcement of 
62 Federal Register 31159 (June 6, 1997). This approval specifically any existing or future settlement agreements pertaining to Proposition

65, with reference to occupational exposures.
(h) Where, in the judgment of the Director and the Attorney General,

placed certain conditions on the enforcement of Proposition 65 with re­
gard to occupational exposures, including thal it does not apply to the 
conduct of manufacturers occurring outside the State of California. Any a Supplemental Enforcer or Public Prosecutor has not complied with the
person proceeding “in the public interest” pursuant to Health and Safety provisions oJ this section, or the provisions of the OSHA approval deci-
Code § 25249.7(d) (hereinafter “Supplemental Enforcer”) or any district sion of June 6, 1997, the Attorney General may seek to intervene in the
attorney or city attorney or prosecutor pursuant to Health and Safety action, or take such actions within his authority as he deems appropriate
Code § 25249.7(c) (hereinafter “Public Prosecutor”), who alleges the ex- to.assure compliance,
istence of violations of Proposition 65, with respect to occupational ex­
posures as incorporated into the California Hazard Communication Stan­
dard (hereinafter “Supplemental Enforcement Matter”), shall comply 
with the requirements of this section. No Supplemental Enforcement 
Matter shall proceed except in compliance with the requirements of this 
section.

Note: Authority cited: Sections 54, 55 and 6380, Labor Code; and 62 Fed. Reg, 
31 159 (June 6, 1997). Reference: Sections 54, 55 and 6380, Labor Code; and 62 
Fed. Reg. 31159 (June 6, 1997).

Chapter 2. Certificates of Merit
§3100. General.

Any notice of alleged violations provided pursuant to Health and Safe­
ty Code section 25249.7(d) in which violations of Health and Safety 
Code section 25249.6 are alleged shall include a Certificate of Merit. The 
Certificate of Merit shall be attached to, and be served with, all copies of 
the notice of alleged violations. A second copy of the entire notice and 
Certificate of Merit shall be served on the Attorney General, clearly 
marked “Attorney General Copy: Contains Official Information Pur­
suant to Evidence Code Section 1040” and shall attach all supporting 
documentation required by Section 3102. The designated Attorney Gen­
eral Copy is deemed Official Information pursuant to Evidence Code 
section 1040.

(b) 22 CCR § 12903, setting forth specific requirements for the content 
and manner of service of sixty-day notices under Proposition 65, in ef­
fect on April 22,1997, is adopted and incorporated by reference. In addi­
tion, any sixty-day notice concerning a Supplemental Enforcement Mat­
ter shall include the following statement:

“This notice alleges the violation of Proposition 65 with respect to oc­
cupational exposures governed by the California State Plan for Occupa­
tional Safety and Health. The State Plan incorporates the provisions of 
Proposition 65, as approved by Federal OSHA on June 6, 1997. This ap­
proval specifically placed certain conditions with regard to occupational 
exposures on Proposition 65, including that it does not apply to the con­
duct of manufacturers occurring outside the State of California. The ap- }sj0TE. Anthofjty cited: Seclion 25249.7(d), (h) and (i), Health and Safety Code, 
proval also provides that an employer may use the means of compliance Reference: Seclion 25249.7(d), (h) and (i), Health and Safety Code, 
in the general hazard communication requirements to comply with Prop­
osition 65. It also requires that supplemental enforcement is subject to the 1. New chapter 2 (sections 3100-3103) and seclion filed 1-17-2003; operative
supervision of the California Occupational Safety and Health Adminis- 1-17-2003 pmsuani to Government Code section 11343.4 (Register 2003, No, 
tration. Accordingly, any settlement, civil complaint, or substantive 
court orders in this matter must be submitted to the Attorney General.”

!

History

3).
§3101, Contents.

(a) Health and Safely Code section 25249.7(d)(1) requires that the cer(c) A Supplemental Enforcer or Public Prosecutor who commences a 
Supplemental Enforcement Matter shall serve a file-endorsed copy of l-^'er sta*'e 01 s^e ^las consulted with one or more persons with
the complaint upon the Attorney General within ten days after filing with relevant and appropriate experience or expertise who has reviewed facts, 
the Court studies, or other data regarding the exposure to the listed chemical that

is the subject of the action, and that, based on thal information, the person 
executing the certificate believes there is a reasonable and meritorious 
case for the private action.” “Reasonable and nieritorious case for the pri­
vate action” requires not only documentation of exposure to a listed

(d) A Supplemental Enforcer or Public Prosecutor shall serve upon the 
Attorney General a copy of any motion, or opposition to a motion for 
summary judgment or summary adjudication of issues, a demurrer, mo­
tion for preliminary or injunctive relief, or other dispositive motion, and 
all memoranda of points and authorities in support of or opposing such chemical, but a reasonable basis lor concluding that the entire action has
motions. These materials shall be served upon the Attorney General on fnent- The certilier must have a basis to conclude thal there is merit to
the same clay which they are served on the opposing party. A Supplemen­
tal Enforcer or Public Prosecutor shall serve upon the Attorney General 
any decision or order of a court graining or denying summary adjudica­
tion, a demurrer, preliminary or final injunctive relief, penalties, or dam- . formation relied upon does not prove that any affirmative defense has

merit.

each element of the action on which the plaintiff will have the burden of 
proof. The certifier does not need to have a basis to conclude that it will 
be able to negate all affirmative defenses, but must certify that the in­

ages relating to a Supplemental Enforcement Mattel' within five working 
clays after receipt. ■

(e) A Supplemental Enforcer or Public Prosecutor who agrees to. a 
settlement of a Supplemental Enforcement Matter shall serve the settle­
ment upon the Attorney General within two working days after the agree­
ment is signed by the parties, Where the settlement is submitted to a court I, (name of certifier), hereby declare:

(b) The Certificate of Merit shall contain all of the following state­
ments,and appear in the following form: .

CERTIFICATE OF MERIT 
Health and Safety Code Section 25249.7(d)

S
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§3103. Effect of Failure to Comply.
(a) Where a sixly-day nolice does not attach a copy of the Certificate 

of Merit meeting the requirements of subsection 3101(b), the noticing 
parly has no authority to commence an action pursuant to Health and 
Safety Code section 25249.7(d),

(b) The Attorney General may contact the noticing party orally or in 
writing concerning the Certificate of Merit. If such communications in­
clude material from the supporting documentation, then the portion of the 
communications containing or specifically describing the supporting 
documentation shall remain Official Information pursuant to Evidence 
Code section 1040.

(c) Where the Attorney General makes no response concerning a Cer­
tificate of Merit, no inference shall be drawn from the lack of response 
concerning the adequacy of the Certificate or supporting documentation, 
NOTE: Authority oiled: Section 25249.7(d), (h) and (i), Health and Safely Code. 
Reference: Section 25249.7(d), (h) and (i), Health and Safely Code,

History
I. New section filed 1-17-2003; operative 1-17-2003 pursuant to Governmeni

Code section 11343.4 (Register 2003, No. 3).

1, This Certificate of Merit accompanies the attached sixly-day no­
tice's) in which it is alleged the parties identified in the notices have vio­
lated Health and Safety Code section 25249.6 by failing to provide clear 
and reasonable warnings.

2.1 am the (noticing pariy/allorney for the noticing party),
3. I have consulted with one or more persons with relevant and ap­

propriate experience or expertise who has reviewed facts, studies, or oth­
er data regarding the alleged'exposure to the listed chemical dial is the 
subject of the action.

4. Based on the information obtained through those consultations, and 
on all other information in my possession, I believe there is a reasonable 
and meritorious case for the private action, 1 understand lliai "reasonable 
and meritorious case for the private action” means that the information 
provides a credible basis that all elements of the plaintiffs’ case can be 
established and the information did not prove thal the alleged violator 
will be able to establish any of the affirmative defenses sei forth in the 
statute,

5. The copy of this Certificate of Merit served on the Attorney Genera) 
attaches to il factual information sufficient to establish the basis for this 
certificate, including the information identified in Health and Safety 
Code section 25249.7(h)(2), i.e„ ( I) the identity of the persons consulted 
with and relied on by the certifier, and (2) the facts, studies, or other data 
reviewed by those persons.

Dated: ■______________ _____________

t

Chapter 3. Settlement Guidelines

§ 3200. Authority and Scope,
This chapter contains the Attorney General’s guidelines for review of 

settlements by persons proceeding “in the public interest” pursuant to 
Health and Safety Code section 25249.7(f)(4). The provisions of this 
chapter are guidelines, which are not binding on litigants or the courts, 
but provide the Attorney General’s view as to the legality,and appropri­
ateness of various types of settlement provisions, and the type of evi­
dence sufficient for the private plaintiff to sustain its burden of support­
ing the proposed settlement. The guidelines are not a comprehensive 
identification of all factors that should be considered in reviewing settle­
ments, but identify particular issues that are likely to occur frequently. 
This should assist the parties in fashioning settlements to which the At­
torney General is unlikely to object, and assist the courts in determining 
whether to approve settlements,
NOTE: Authority cited: Section 25249.7(f)(4) and (5), Health and Safety Code. 
Reference: Section 25249.7(f)(4) and (5), Health and Safety Code.

, History
I. New chapter 3 (sections 3200-3204) and section filed 1-17-2003; operative 

1-17-2003 pursuant to Governmeni Code section 11343.4 (Register 2003, No,

(Signature)
NOTE: Authority cited: Seclion 25249.7(d), (h) and (i), Health and Safety Code. 
Reference: Seclion 25249.7(d), (h) and (i), Health and Safely Code,

History
I. New section filed 1-17-2003; operative 1-17-2003 pursuant to Governmeni 

Code section I 1343.4 (Register 2003, No. 3).

§ 3102. Supporting Documentation.
(a) The “Attorney General Copy” of the notice of violation and Certifi­

cate of Merit shall physically attach the information set forth below. Sup­
porting documentation shall be provided in a legible and organized for­
mat, References to studies or other information are not sufficient.

(b) Identification of the person or persons with relevant and appropri­
ate experience or expertise shall include: ( I) their full name and address; 
and (2) sufficient information concerning their background, training and 
knowledge to establish that they possess the necessary experience or ex­
pertise to render a competent opinion on the subject matter for which'they 
have been consulted.

(c) The ‘Tacts, studies, or other data regarding the exposure to the listed 
chemical that is the subject of the action” sufficient to establish the basis 
of the certificate of merit, i.e., that there is merit to each element of the 
claim on which the plaintiff will have the burden of proof, shall-support 
each violation alleged in the notice as follows;

()) For consumer product exposures, sufficient facts, studies, or other 
data shall be submitted for each consumer product or service, or each spe­
cific type of consumer product or service that cause the alleged violation 
as set forth in the notice;

(2) For occupational exposures, sufficienl facts, studies, or other data 
shall be submitted for each occupational exposure set forth in the notice, 
whether described by location of the employees, type of task performed, 
or product used by the employees;

(3) For environmental exposures, sufficient faels, studies, or other data 
shall be submitted for each location and source of exposure set forth in 
the notice,

(cl) The supporting documentation is no! required to contain any in­
formation concerning the carcinogenicity or reproductive toxicity of the 
listed chemical or chemicals to which an exposure is alleged.
NOTE: Authority cited: Section 25249..7(d), (h) and (i). Health and Safely Code. 
Reference: Seclion 25249.7(d), (b) and (i), Health and Safely Code.

History
I. New seclion filed I-17-2003; operative-1—17-2003 piirswinl to Governmeni

Code section I 1343.4 (Regisler 2003,,No. 3),

I

3).

§ 3201. Attorney’s Fees.
Code of Civil Procedure section 1021.5 permits an award of attorney’s 

fees to a “successful party... in any action which has resulted in the en­
forcement of an important right affecting the public interest if: (a) a sig­
nificant benefit . . . has been conferred on the general public or t( large 
class of persons, (b) the necessity and financial burden of private enforce­
ment , . . are such as to make the award appropriate, and (c) such fees 
should not in the interest of justice be paid out of the recovery, if any,” 
These guidelines are intended to be consistent with existing law inter­
preting Code of Civil Procedure section 1021.5, but provide assistance 
to the litigants and the court in applying them to issues commonly arising 
under Proposition 65. These guidelines apply to settlements under which 
the basis for a fee award is provided by Code of Civil Procedure section 
I021.5. Where there is a different or additional basis for an award of fees, 
pans of these guidelines may nol apply, Since the Legislature has man­
dated that the court must determine that the attorney’s fees in all settle­
ments of Private Proposition 65 actions mu,si be “reasonable under 
California law,” the fact that the defendant agreed to pay the fee does not 
automatically render the fee reasonable. The fact that the fee award is part 
of a settlement, however, may justify applying a somewhat less exacting 
review of each elemenl of tire fee claim tliaii would be applied in a con­
tested fee'application.

(a) Successful Party. The fact that a defendant changed its conduct 
prior to entry of a court order or judgment- does not preclude a finding that

\.
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the plaintiff was successful. If the plaintiff’s action was the cause or "cal- any restriction, these fees generally are not considered to have been
alysl” of the change in conduct, the plaintiff may be deemed successful. awarded by the court, and are reviewed by courts only under specified

.(b) Public Benefit, _ circumstances (e.g., compromise of a claim of a minor), in Proposition
(J.) In a case alleging failure to warn, a settlement that provides for the 65 cases, however, there typically,is no award of damages or other unre­

giving of a clear and, reasonable warning, where there had been no warn- slricted funds to the plaintiff (other than the plaintiff’s 25% of any civil
ing provided prior to the sixty-day notice, for an exposure that appears penalty recovery). Accordingly, simply denominating a fee award as
to require a warning, is presumed to confer a significant benefit on the “contingent” and based on the total monetary recovery does not necessar-
public. II'there is no evidence of an exposure for which a warning plausi- ily render the fee amount “reasonable under California law,” and such
bly is required, there is no significant public benefit, even if a warning fees should be justified under Code of Civil Procedure section-1021.5 oi­
ls given, if the relief consists of minor or technical changes in the lan- another applicable theory.
guage, appearance, orlocalion of a warning in a manner that is not likely NOTH: Authority cited: Sections 25249.7(f)(4) and 25249.7(f)(5), Health and
to significantly increase its visibility or effectiveness in communicating Salety Code. Reference: Section 1021.5, Code ol Civil Procedure; and Sections
the warning to the exposed persons, there is no significant public benefit. ■ “52 ^^ ‘"U ~524',-7(,X5), Ileahh and Salety Code.
Where a selllemenl sets forth a standard or formula for when a given

(v

1. New section filed 1-17-2003; operative 1-17-2003 pursuant to Government 
Code section 11343.4 (Register 2003, No. 3).

2. Amendment of subsections (b)(])-(2) and (e) and amendment-of Noth filed 
8-30-2016; operative 10-1-2016 (Register 2016, No. 36).

product requires a warning, supporting evidence should show dial at least 
some of the products in controversy in the action either are, or al some 
time were, above the warning level, or die existence of the standard or 
formula ilself may not establish the existence of a significant public bene- §3202. Clear and Reasonable Warnings.

Health and Safety Code section 25249.7(f)(4)(A) requires dial, in or-
(2) Reformulation of a product, changes in air emissions, or other der to approve a settlement, the court must find dial “Any warning dial

changes in the defendant’s practices that reduce or eliminate the expo- is required by the settlement complies with” the clear and reasonable
sure to a listed chemical, in lieu of the provision of a warning, are pre- warning requirement of Proposition 65. This guideline provides addi-
sumed to confer a-significant benefit on the public. Where a settlement tional information concerning the Attorney General’s interpretation of
sets forth a standard or formula for reformulation, supporting evidence the statute and existing regulations governing clear and reasonable warn-
should show that at least some of the products in controversy in the action ings and factors that will be considered in his review of settlements,
either are, or at some time relevant to the litigation were, above the Nothing in this guideline shall be conslrued to authorize any warning that
agreed-upon reformulation standard or formula, or else the mere agree- does not comply with the statute and regulations, or to preclude any warn-
ment to a reformulation standard or formula may not establish the exis- ing that complies witli the statute and regulations or to conflict with regu-
tence of a significant public benefit. Similarly, where a settlement re- lations adopted by the Office of Environmental Health Hazard Assess-
quires changes in air emissions or other changes in the defendant’s ment. This guideline is intended to address some of the types of warnings
practices, supporting evidence should show that the changes in air emis- commonly found in settlements, not to provide comprehensive stan-
sions or to the defendant’s practices will result in emissions or exposures dards.
that are less than the emissions or exposures that either are present or (a) Supporting evidence. In order to sustain its burden of producing ev- 
were present at some time relevant to the litigation, or else the mere idence sufficient to support the conclusion that the warning is legal, the
agreement to make the changes may not establish the existence of a sig- plaintiff should provide (1) the text and appearance of the warning, along
nificant public benefit.

(3) In a case alleging violations of Health and Safety Code section ascertain whether the warning will be “reasonably conspicuous” under
25249.5, the reduction or elimination of the discharge of listed chemicals the circumstances of purchase or use of the product; and (2) sufficient

proof that the product causes exposure to a listed chemical to enable a 
(c) Necessity of Private Enforcement. To establish necessity of private finding that the warning would be truthful,

enforcement, the plaintiff should establish that its continued prosecution (b) Warning language. Where the settling parties agree to language 
of the action was necessary to obtain the relief in the settlement. For ex- other than the “safe harbor” language set forth in the governing regula-
ample, where a defendant proposed in writing to provide certain relief, lions (22 CCR § 12601 (b)) the warning language should be analyzed to
and the settlement or judgment does not provide any significant addition- determine whether il is clear and reasonable. Certain phrases or state-
al relief, additional fees incurred after the time that the offer was rejected meats in warnings are not clear and reasonable, such as (1) use of the ad-
may not be reasonable or necessary.

(cl) Reasonable Fees. Hourly fees should be those reasonable for attor­
neys of similar skill and experience in the relevant market area, Once a 
lodestar fee is a calculated, a multiplier of that amount is nol reasonable words or phrases that contradict or obfuscate otherwise acceptable warn-
unless a showing is made that the case involved a substantial investment ing language. Certain other deviations from the safe-harbor warnings are
of time and resources with a high risk of an adverse result, and obtained generally clear and reasonable, such as (1) Using the language “Using
a substantial public benefit. No fees should be awarded'based on addi- this producl will expose you to a chemical . . .” in lieu of “This product
tional time spent in response to the Attorney General’s inquiries or parlic- contains a chemical . . or (2) deleting the reference to “the slate of 
ipation in the case, unless specifically identified and approved by the California” from the safe-harbor language.

(c) Premises warnings for environmental tobacco smoke. A number of
(e) Documentation. All attorney’s fees and any investigation costs cases involve provision of warnings due to exposure to environmental to-

sought to be recouped in a Settlemenl should be justified by contempora- bacco smoke caused by entry of persons (other than employees) on prem:
neously kepi records of actual time spent or costs incurred, which de- ises where smoking is permitted at any location on the premises,
scribe the nature of the work performed. Declarations relying on memory 1. Location of signs. (A) For hotels or apartment buildings in which 
or recreated, non-contemporaneously kept records may raise an issue entry to guestrooms or apartments is on an enclosed hallway and there 
concerning the accuracy of the time estimate. . is a common ventilation system, the sign should be posted al main and

(f) “Contingent Fee” Awards. A “contingent” feeds an attorney’s fee subsidiary entrances to the building (including any entrance from a park-
paid pursuant to an agreement between the plaintiff and the plaintiff’s at- ing structure), and al the registration counter or administrative office
torney under which the attorney will be paid a specified amount or per- open to the public or guesis. (B) For hotels or apartment complexes in
centage of the total recovery obtained for the plaintiff. Where a plaintiff which entry to guesl rooms or apartments is to areas open to ambient air;
obtains an award of funds that belong exclusively to the plaintiff-without signs should be posted al a kiosk or gate where cars drive in, if any, and

fit.

with a sufficient description of where the warning will appear in order to

establishes a significant public benefit.

verb “may” to modify whether the chemical causes cancer or reproduc­
tive toxicity (as distinguished from use of “may” to modify whether the 
producl ilself causes cancer or reproductive toxicity); (2) additional

!

court.
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ai the registration counter or other administrative office open to the pub­
lic or guests.

2. Language of Signs. The following language is appropriate and le­
gally sufficient:
“WARNING: This facility allows smoking in some areas, Tobacco 
smoke, and many of the chemicals in it, are known to the slate of Califor­
nia to cause cancer, and birth defects or other reproductive harm, [Op­
tional: Smoking is permitted only in the following areas of this facility: 
(identify areas, e.g., “swimming pool area,” “foyers,” “designated guest 
rooms,” “outdoor patios.”]”

3. Successful parties. The plaintiff is not successful and has not con­
ferred a substantial public benefit i f the defendant had posted signs sub­
stantially complying with subparagraphs (1) and (2); and the only addi­
tional relief obtained is the posting of additional signs in guest rooms or 
in hallways that lead to guest rooms in which smoking is permitted.

(d) Environmental Exposure Warnings, in determining whether envi­
ronmental exposure warnings comply with the law, the parties should 
consider 22 CCR section 12601(d)(2), which requires, among other 
things, that the warning “be provided in a conspicuous manner and under 
such conditions as to make it likely to be read, seen or heard and under­
stood by an ordinary individual in the course of normal daily activity, and 
reasonably associated with the location and source of the exposure.” 22 
CCR section 12601 (d)( I) also requires that such warnings “target the af­
fected area.” Settlements meeting these requirements should:

(1) include a warning other than signs posted at the facility wherever 
the area for which the exposure occurs at a level requiring a warning ex­
tends beyond the boundaries of the facility to an area of persons who do 
not actually enter or walk by the facility.

(2) Use hand-delivered or mail-delivered notices rather than media 
advertisements unless the area of persons to be warned is so large as to 
make such delivery substantially more expensive than media advertise­
ments;

(3) If newspaper notices are used, they should appear in the main news 
section of the newspaper with the largest circulation in the area for which 
a warning is given, be at least 1/4 page in size, and contain a graphic de­
piction of the location of the facility for which the warning is given and 
the area for which the warning is given,
NOTE: Authority cited: Section 25249.7(f)(4) and (5), Health and Safety Code. 
Reference: Section 25249.7(f)(4) and (5), Health and Safety Code.

History
I. New section filed 1-17-2003; operative 1-17-2003 pursuant to Government

Code section 11343,4 (Register 2003, No. 3).

NOTE: Auihorily cited: Sections 25249.7(f)(4) and 25249.7(0(5), Health and 
Safely Code. Reference: Sections 25249,7(b)(2), 25249.7(f)(4) and 25249.7(f)(5). 
Health and Safety Code.

History
1. New section filed 1-17-2003; operative 1-17-2003 pursuant to Government 

Code section 11343.4 (Register 2003, No, 3).
2, Amendment filed 8-30-2016; operative 10-1-2016 (Register 2016, No. 36).

L

§ 3204. Additional Settlement Payments.
(a) Additional Settlement Payments should not be included in any Set­

tlement that is not subject to judicial approval and ongoing judicial over­
sight.

(b) The Attorney General will consider settling parties’ adherence to 
the following guidelines in determining whether to object to any Addi­
tional Settlement Payments in a proposed in-court settlement;

(1) The total amount of Additional Settlement Paymenl(s) should not 
exceed the amount of any noncontingenl civil penalty to be deposited 
pursuant to Health and Safely Code section 25249.12(c)(1). A “nonepn- 
lingent” civil penalty is the civil penalty that must be paid pursuant to a 
settlement, regardless of future events or actions of the defendant.

(2) The activities funded by Additional Settlement Payments should 
have a clear and substantial nexus to the violation alleged, />., the activi­
ties should address the same public harm as that allegedly caused by the 
defendant(s) in the particular case. For the purposes of this paragraph, a 
“clear and substantial nexus” requires that the funded activity be de­
signed to have a direct and primary effect within the State of California.

(3) The recipient should be an entity that is accountable, /.<?., is able to 
demonstrate how the funds will be spent and can assure that the funds are 
being spent only for the proper, designated purposes described in the set­
tlement. A statement supporting the recipient entity’s accountability 
should be included in the settlement or in its supporting papers.

(4) The settlement should describe with specificity the activities to be 
funded and the amount of funding for each activity. It is not sufficient 
simply to state broadly that the Additional Settlement Payments will be 
used for future Proposition 65 enforcement, or to reduce exposure to 
toxic chemicals.

(5) The settlement should require the plaintiff to obtain and maintain 
adequate records to document that the funds paid as an Additional Settle­
ment Payment, whether to the plaintiff or to a third party, are spent on the 
activities described in the settlement. The settlement should require the 
plaintiff to provide to the Attorney General, within thirty days of any re­
quest, copies of all documentation demonstrating how' such funds have
been spent.

(6) To enable the Attorney General and the Court to evaluate settle- 

The reasonableness of civil penalties in a settlement will be evaluated ments that provide for Additional Settlement Payments, and to promote 

based on the factors set forth in the Health and Safety Code section transparency in how such payments will be spent, any settlements pro- 

25249.7(b)(2). The following factors are “[other factors] that justice may viding for Additional Settlement Payments, or their supporting papers, 

require” to be considered within the meaning of Health and Safety Code should provide the following information:
(A) The identity of the entity receiving the payments, including 

(a) A settlement with little or no penalty may be entirely appropriate whether it is a tax-exempt organization operating under section
501 (c)(3) of the Internal Revenue Code.

§ 3203. Reasonable Civil Penalty.

section 25249.7(b)(2)(G):

or not, based on the facts or circumstances of a particular case.
(b) Recovery of civil penalties (75% of which must be provided to the (B) A disclosure of any economic interest that a parly to the settlement

Office of Environmental Health Hazard Assessment) serves the purpose or its counsel, or a spouse or dependent child thereof (collectively, "Dis­

and intenl of Proposition 65. Accordingly, civil penalties shall not be closers”), has in any individual or entity, besides itself, that is designated

"traded” for payments of attorney’s fees.
(c) Where a settlement provides that certain civil penalties are as­

sessed, but may be waived in exchange for certain conduct by the defen- graph, a Disclose]' has an economic interest in a Recipient Individual or

dam, such as, for example, reformulating products to reduce or eliminate Entity if (i) the Discloser has received income in the prior. 12 months or

the listed chemical, the conduct must be related to the. purposes of the lili- expects to receive income in the next ) 2 months from the Recipient Indi-

galion, provide environmental and public health benefits within Califor- vidual or Entity, or (ii) a Discloser is a director, officer, partner, trustee,

nia, and provide a clear mechanism for verification that the qualifying employee, or holds any position of management of or for the Recipient

conditions have been satisfied.

in the Settlement to receive all or part of any Additional Settlement Pay­
ment (“Recipient'Individual or Emily”). For purposes of this subpara-

Individual or Entity, or (iii) a Discloser has received or has been promised 

(d) Where a .settlement requires the alleged violator to make any Add!- a gift-or gifts amounting to a tplai of at least $460 in the prior 12 months

lional Settlement Payments to the plaintiff or to a third party, such Addi- from the Recipient Individual or Entity. If no Discloser has an economic

lional Settlement Payments are viewed as an “offset” to the civil penalty, interest in any Recipient Individual or Entity, then the settlement or the

The plaintiff must demonstrate to the satisfaction of the court that it is in supporting papers shall expressly stale that no parly to the settlement or

the public interest to offset the civil penalty required by statute.

(f
T.

counsel of record, or spouse or dependent child thereof, has an economic
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interest in any individual or entity, besides itself, that is designated in the (a) Releases or other language describing the intended scope of claims 
Settlement to receive all or part of an Additional Settlement Payment. resolved or barred by the settlement shall not purport to:

(C) The mechanism by which the plaintiff will track any expenditures (1) Be on behalf of the People of the Stale of California. Appropriate 
of Additional Settlement Payments to ensure that the money is spent con- language is that the plaintiffs are “suing 'in the public interest’-pursuant

to Health and Safely Code section 25249.7(d)” and “suing ‘in the interest
(D) If the settlement provides that the recipient entity will in turn make of.. . the general public’ pursuant to Business and Professions Code sec-

grants of funds to other entities to carry out the funded .activities, the lion 17204” (whichever applies to the action).
method of selection of the grantee. This may be sel forth in the settlement (2) Release or resolve any claim by individuals with personal injuries, 
or .in a separate public doeumcnl referenced in the -settlement. The unless those claims were properly raised in the complaint and litigated 
grantee selection procedure may vary depending on the facts of the par- in the action, 
licular case, but should give significant weight to a prospective grantee’s 
ability to perform the funded activities in an accountable manner.

i.
sislenl with the requirements of the settlement.

(3) Release or resolve any claim concerning listed chemicals that are 
not present in the product at the Lime of entry of judgment, or any claim 

NOTE: Authority cited: Sections 25249.7(f)(4) and 25249.7(f)(5), Health and concerning chemicals that are not on the list of chemicals known to the
Safety Code. Reference: Sections 25249.7(b)(2), 25249.7(f)(4) and 25249.7(0(5), sLa^e l0 cause cancer or reproductive toxicity, but may become listed in
Health and Safety Code. the future.History
1. New section filed 1-17-2003; operative 1-17-2003 pursuant to Government 

Code section 11343.4 (Register 2003, No. 3).
2. Renumbering of former section 3204 to section 3205 and new section 3204 filed 

8-30-2016; operative 10-1-2016 (Register 2016, No. 36).

(4) Release or resolve any claim concerning chemicals or exposures 
not set forth in the sixty-day notice of violation.

(5) Immunize any defendant from any duty caused by a change in law, 
or to impose a duty that is removed by a change in law.
NOTE: Authority cited: Sections 25249.7(f)(4) and 25249.7(f)(5), Health and 
Safely Code. Reference: Sections 25249.7(f)(4) and 25249,7(f)(5), Health and 
Safely Code.g 3205. Other Provisions.

Certain other provisions of a settlement may-either be unlawful or con­
trary to public policy, and could provide the basis for an objection by the 
Attorney General.

History
1. Renumbering of former section 3204 to section 3205, including amendment of 

subsection (a)(1), filed 8-30-2016; operative 10-1-2016 (Register 2016, No.
36).

j
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