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From Raw Materials to the Store’s Shelf:
How Can You Be Sure You're Prop. 65
Compliant?
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Prop65 Problems

Problems Due to Random Causes

Accidents during manufacture
Bad day at the factory
Random variation in concentration

Impossible to predict, difficult
to prevent

Problems Due to Systematic Causes

Supplier changes materials

Product design or formulation changes
Product normally contains materials with
Prop65 chemicals at levels below SHL

Knowable with some effort,
possible to prevent becoming
a crisis

L

We will focus here



Using Data to Develop Reasonable Testing Programs
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No Further Action Back Burner for Now Get Supplier Data?
Scrutinize Product?
Test?



Chemicals Involved in 60-day Notice Filings (Percent of all Filings™*)

1/1/2018 to 9/17/2019 9/17/2015 to 9/17/2019

Cadmium and
compounds

Arsenic Cadmium and

Arsenic

Acrylamide

Acrylamide

Lead and compounds DINP
DINP

Lead and compounds

*some filings may involve multiple chemicals



Information About Product Typical BOM Layout

C O m p O S |t| O n Code Part Description # Units Description
A Exterior Fabric PP 1 Green Canvas
Lining Fabric PU-coated Nylon 1 White
° B|”S Of Materials (BOM) C Trim Leather 1 Tan and Black
o Safety Data Sheets (S DS) D Zipper Pull #5 Round Zipper gPull 1 Stainless Steel
E Zipper #5 Nylon Coil Chain 1 Black
* Commercial Invoices, HTS codes F Webbing 1.5" PP 1 Grey
G Decal TPU-coated Cotton 1 Multicolored
Bad Information Good Information Priority for Follow Up?
Wood and metal MDF with nickel plated fittings Relatively high priority
(formaldehyde in MDF; nickel?)
Plastics, rubber, metal Polypropylene, polyethylene, Relatively low priority
neoprene, stainless steel
PVC, PVA, vulcanized rubber, Relatively high priority (phthalates,
soldered joints and wires MBT, lead)
Decorations Paper and cardboard Relatively low priority

Leather Vinyl leather Relatively high priority (phthalates)




Product Testing — Compliance Plans for Suppliers

* Having a written compliance plan demonstrates actively trying to
address the concern

* Provides clarity to suppliers, ensures consistency, puts onus on
suppliers

* Should address

* Testing — What products, what tests, how often, how many
samples?

e Focus on at risk products/materials, high risk chemicals
* Specify test methods
e Retest if material supply changes/at least annually
* Reporting — Product composition, test results in full, QC data
* Auditing — How often will you be confirming what they say?




What Constitutes Passing?

Prop65 is an exposure-based standard

Safe harbor values are in micrograms of intake per day

Concentration of chemical in the product (ppm, mg/kg) does not
say anything about exposure or relation to the Safe Harbor

Some settlements have specified total product concentration for
specific product types

e 1,000 ppm for specific phthalates, floor mats, work gloves, dog toys, etc.

* 100 ppm for lead in ceramic tile, brass faucet fittings, etc.

These values only apply to those types of products!

Some labs use these values too freely, so beware!



Lawyer/Client Perspectives
in the Supply Chain

Simplifying Compliance Strategy

Robert Dollar Bu ilding
ROGERS | JOSEDH | O’DONNELL 311 Callfo-rnla Street, 10th Flr.
. San Francisco, CA 94104
rjo.com 415.956.2828

Rogers Joseph O'Donnell © 2019 All Rights Reserved . 415956.6457 fax
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Compliance Strategy

Manufacturer

* Product Ingredients/ Raw Materials ‘/
* Pre-Shipment Testing
o Random Sampling

o Certified Labs
o Safe Harbor Standards

D Be

Aware of
ooooooooooooo "Donnell © 2019 All Rights Reserved




Manufacturer Compliance Strategy
Consent Judgment Safe Harbor Testing Specification

Acrylamide in Cookies Consent Judgment
CEH v. Fantasy Cookie Corporation, et al.

* The average acrylamide concentration <75 ppb by weight (the
“Average Level”).

* The Average Level = at least 1 sample from 5 different lots (a lot
is a single production run on a single production line) of Covered
Products (or the maximum number of lots available for testing if
less than 5)

* During a testing period of at least 60 days. @
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Compliance Strategy

Retailer

Testing

Rogers Joseph O’Donnell © 2019 All Rights Reserved




Retailer Compliance Strategy
Elements of Model Retailer/Vendor Contract

* Test and report Prop. 65-listed chemical(s)
* Allocate warning responsibility

* On-product labeling (pre-approval) —restricted in-store
signage (terms)

* Internet sales (specific warning language required)

* Warranty of compliance with all laws and regulations,
specifying Prop. 65

* Indemnity provision

’Donnell © 2019 All Rights Reserved
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Compliance Strategy

Importer/ Distributor

Know

Product
Categories

Meet

Product
Specifications
(Downstream)

Get

Assurances/
Certifications
(Upstream)

Rogers Joseph O’Donnell © 2019 All Rights Reserved



Benefits of a Proactive Compliance Program

* Knowledge of product category/ production
materials

* Ability to choose - reformulate or warn

 Statutory defense if non-detect levels found

* Proper testing within prior 12-month period

» Use of non-detect results after 60-Day Notice

ooooooooooooo "Donnell © 2019 All Rights Reserved @




Presented by
Renée D. Wasserman

Rogers Joseph O’Donnell is a litigation boutique founded in 1981 by a group of attorneys who believed — and continue to

believe — that smaller is smarter.

With Offices in Washing D.C. and San Francisco, we represent Fortune 500 companies, private corporations and government

entities throughout California and across the United States.

ROGERS | JOSEPH | O'DONNELL

rjo.com

Rogers Joseph O’Donnell © 2019 All Rights Reserved

Robert Dollar Building

311 California Street, 10th Flr.
San Francisco, CA 94104
415.956.2828

415.956.6457 fax



Manufacturer’s Perspective

Getting Basic Data from Upstream Suppliers

Mike Kirschner
Design Chain Associates, LLC
mike@designchainassociates.com
www.DesignChainAssociates.com
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The Manufacturer/Brand Owner’s Problem

* Ensure your product is compliant with Prop 65

* Understand the requirements as applicable to your product in your
markets

* Translate those requirements into detailed and clear requests for
information to your upstream suppliers

e ...What do you get from your suppliers?



Useless or Meaningless Information

Dear Sir,

This letter is in response to your question about the compliance of the following products to the
California regulation Proposition 65, the Safe Drinking Water and Toxic Enforcement Act of 1986,
as amended.

Advanced Resin
Advanced Resin

These products contain a chemical that is at or below California Propositions 65's "safe harbor level" as
determined via a risk assessment. Therefore, the chemical is not required to be listed as a Prop 65
chemical on the SDS or label.

Should you have any further questions, please do not hesitate to contact myself or your Account
Manager.

Regards,

e What Makes Their Risk Assessment Valid for Your Use? How was it
done? Who did it? Etc...
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Not Exactly Helpful...
IM™ L exan Label Products FLOIN

3M

Industrial Adhesives and Tapes Division

3M Center, St. Paul, MN  55144-1000, USA
1-888-3M HELPS (1-888-364-3577)

RDSs are available at www.3M.com

Regulations and Industry Standards

SDS (US OSHA)

This product 1s an article and therefore is not subject to the requirements of the US Occupational Safety and Health
Administration’s (OSHA) Hazardous Communications Standard 29 CFR 1910.1200(b)(6)(v) to provide a Safety Data Sheet
(SDS).

California Proposition 65
This product 1s an industrial product manufactured outside of California. It has not been assessed for consumer sale or use.
Contact the manufacturer if more information is needed for your use.
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..But It Contains a “Negative/Positive List”

Chemicals and/or Compounds of Interest

4,4’-Methylenebis(2,6-Diethylaniline) : This chemical or chemical compound is not intentionally added.
Acrylamide : This chemical or chemical compound 1s not intentionally added.
Alkylphenol (AP) : This product i1s known to contain this chemical or chemical compound. AP/NP <().5%, APE/NPE

<0.005%, residual BPA <0.003%
Alkylphenolethoxylates (APE) : This product is known to contain this chemical or chemical compound. AP/NP <0.5%,

APE/NPE <0.005%, residual BPA <0.003%

Antimony and (Sb) Compounds : This chemical or chemical compound is not intentionally added.
Aromatic Amines : This chemical or chemical compound is not intentionally added.

Arsenic and (As) Compounds : This chemical or chemical compound is not intentionally added.
Asbestos : This chemical or chemical compound is not intentionally added.

* Good Start — but does it address all Prop 65 substances that could be
relevant to your use?

* Requires an inquiry to the supplier
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Product data sheet
Characteristics

Mostly OK...

Harmony XB5R - empty handy box for mobile use
- 2 functions - plastic - green

Product availability : Stock - Normally stocked in distribution facility

%Green 2
Premium

Price™ : 64.00 USD

Offer Sustainability

Sustainable offer status

Green Premium product

California proposition 65

WARNING: This product can expose you to chemicals including: Nickel compounds, which is known )

to the State of California to cause cancer, and Di-isodecyl phthalate (DIDP), which is known to the
State of California to cause birth defects or other reproductive harm. For more information go to
www.p65warnings.ca.gov

REAChH Regulation

REACh Declaration

REACH free of SVHC

Yes

EU RoHS Directive

Pro-active compliance (Product out of EU RoHS legal scope)
EU RoHS Declaration

Mercury free

Yes

RoHS exemption information

Yes

China RoHS Regulation

China RoHS declaration

Environmental Disclosure

Product Environmental Profile

Circularity Profile

End of Life Information

* Schneider Electric —
Trustworthy, large
component
manufacturer

* Discloses Ni Compounds
and DIDP

 Ni doesn’t have to be
disclosed

* DIDP — helpful disclosure
but where in the
product is it?

24



Supplier Name:
Contact Info:
Form/Declarat
Created on:

n Type:

Details for "CSD16321Q5"

Current Product Information

Good Information Looks Like This...

“Texas Instruments Inc. (DUNS# 00-732-1904)

ti.com/supportform
Distribute - RoHS and IEC 62474 DB

5/21/2018

TI part number

[ Lead/ball finish

| MSL / reflow ratings | Assembly site ‘ Package | pins |

Package body size (mm) ‘

Total device mass (mg)*
135.3

C5D16321Q5 [ CUSN | Level1260cUNUM |  EBaMfg | DOH|8 5x6x1

Component Information
Homogeneous Material Level ‘ Component Level

Component Substance CAS Number Amount (mg) | Percentage % ppm ‘ Percentage % ppm
Bond Wire
Not Categorized Proprietary Materials 0.000001 0.003769 37 0.000001 0
Precious Metals Gold 7440-57-5 0.026528 99.996231 999962 0.01961 196
Sub-Total 0.026529 100 1000000 0.0196 196
clip 1
Copper and Its Alloys Copper 7440-50-8 20.02544 97.4 974000 14.803438( 148034
Copper and Its Alloys Iron 7439-89-6 0.49344 2.4 24000 0.264766 3648
Copper and Its Alloys Phosphorus 7723-14-0 0.008224 0.04 400 0.006079 61
Other Nonferrous Metals and Alloys Lead 7439-92-1 0.006168 0.03 300 0.00456 46
Zinc and Its Alloys Zinc 7440-66-6 0.026728 0.13 1300 0.019758 198
Sub-Total 20.56 100 1000000 15.1986| 151986
Clip 2
Copper and Its Alloys Copper 7440-50-8 20.02544 97.4 974000 14.803438| 148034
Copper and Its Alloys Iron 7439-89-6 0.49344 2.4 24000 0.364766 3648
Copper and Its Alloys Phosphorus 7723-14-0 0.008224 0.04 400 0.006079 61
Other Nonferrous Metals and Alloys Lead 7439-92-1 0.006168 0.03 300 0.00456 46
Zinc and Its Alloys Zinc 7440-66-6 0.026728 0.13 1300 0.019758 198
Sub-Total 20.56 100 1000000 15.1986| 151986
Lead Frame
Copper and Its Alloys Copper 7440-50-8 39.794722 96.73 967299 290.417515| 294175
Copper and Its Alloys Iron 7439-89-6 1.06964 2.6 26000 0.790712 7907
Precious Metals Silver 7440-22-4 0.275638 0.67 6699 0.20376 2038
Sub-Total 41.14 100 1000000 30.412| 304120
Lead Frame Plating
Other Nonferrous Metals and Alloys __ |Tin [7440315 [ 4.37] 100 1000000] 3.230442] 32304
Sub-Total \ | | 4.37| 100 1000000| 3.2304] 32304
Mold Compound
Other Inorganic Materials Fused Silica 60676-86-0 39.705131 93.8 937999 29.351287| 293513
QOther Organic Materials Proprietary Non Halide Flame Retardant 0.846591 1.999999 19999 0.625827 6258
Other Plastics and Rubber Carbon Black 1333-86-4 0.084659 0.2 1999 0.062583 626
Thermoplastics Epoxy 85954-11-6 1.693183 4.000001 40000 1.251654 12517
Sub-Total 42.329564 100 1000000 31.2914| 312914
Semiconductor Device
Ceramics / Glass [Doped Silicon [744021-3 [ 6.174174] 100 1000000] 4.564144] 45641
Sub-Total [ 6.174174] 100 1000000 4.5641] 45641
Solder Paste
Other Nonferrous Metals and Alloys Lead 7439-92-1 0.099192 85.999653 859996 0.073326 733
Other Nonferrous Metals and Alloys Tin 7440-31-5 0.016148 14.000347 140003 0.011937 119
Sub-Total 0.11534 100 1000000 0.0853 853
Total 135.275607 100| 1000000

* Texas Instruments — large, trustworthy
component manufacturer

* Full Material Disclosure (FMD)

e All levels
e All substances

* Dated, Contact info

* YOU determine compliance / obligations
/ actions

* Prop 65 isn’t the ONLY chemical substance
regulation your product has to comply with



ing Compliance

Manag

26



Supplier Management for Prop 65

* Goal: Narrow the scope of items requiring further toxicological evaluation
* Define your requirements

* Reach out to your suppliers of components/materials that could expose
users to chemical substances

e Request/insist on full material disclosure; but settle for what you need
* All substances contained in the item and what material they are part of
 Minimum Acceptable Prop 65 Information

e Substance Name

* Location
* Concentration (helpful but not necessary: # NSRL/MADL)

* Believable negative declaration stating no Prop 65 chemical substances present in
part/product:

* Statement referencing the current chemical substance list
* Dated! Signed! Contact info provided!

* Direct product development to approved/preferred suppliers!



NORTON ROSE FULBRIGHT

Complexities in the Supply Chain

presenter: Jeffrey Brian Margulies
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Complexities in the Supply Chain

 Location of upstream suppliers
* Exempt parties in the supply chain
* lgnorant parties in the supply chain

e Relative market power of parties in the supply
chain

* Physical aspects of distribution

— How products are packaged and distributed

— Ability to segregate inventory for allocation to specific
geography
— Online sales vs. brick and mortar sales



Complex Distribution

* Products bulk packaged and sold
through distributors who may sell
online or further distribute to small
retailers.

IMPORTANT NOTICE

Dear Distributor:

As a company that may sell or distribute -products to California
consumers or to other persons or eniifies that may sell such items fo
California consumers, Il is cbligated to notify you of the following:

Il s in compliance with the California Safe Drinking Water and Toxic
Enforcement Act of 1986 and its supporting regulations (“Proposition 657).
Accordingly, IINIIE will defend and indemnify you if there is a claim made
under Proposition 65 for listed chemicals being contained in its products, so
long as you have provided the waming per the instructions below. [l has
provided wamings that comply with the current Proposition 65 regulations and
the amended regulations which iake effect August 30, 2018.

Al I products are shipped in cartons with the following waming:

“MWARNING: Cancer and Reproductive Harm -
www.PESVWamings.ca.gov.”

If you sell or distribute [ products to Califormia consumers, or fo other
persons or entities that may sell such items to Califomnia consumers, in
guantities fewer than a full carfon, you must provide this warning to each
customer, either by labeling each unit with the above waming, or by another
method.

If you would like more information about the chemicals contained in [ NN
products, please visit our website at www.dixonvalve.com. Many product
display pages contain Material Safety Data Sheets which list the chemicals
contained in the products and the chemical concentrations.

I couplings, adapters, valves and connectors made of brass may not be
sold to Califormia consumers unless such fittings ether contain less than 300
ppm of lead when analyzed pursuant to the EPA test method 3050B or
equivalent or they are sold or distributed with a clear, reasonable and
conspicuous waming. So long as it is prominently displayed on the product or
the packaging of the product, the following waming complies for brass fittings:

"WARNING: This product contains a chemical known to the
State of California to cause birth defecits or other reproductive
harm. Do not use in connection with drinking water. 'Wash
hands after handling.”

As to intemet sales, there must be a waming message by a clearly marked
hyperlink on the product display page or otherwise prominently displayed to
the purchaser before the purchaser completes the purchase of the product.

There are significant penalties associated with failure to comply with
Proposition 65 requirements. Should you need further explanation or
assistance in complying with this notice, please do not hesitate to contact

I =t compliance @ N com.
Regards,




Retailer Outreac

* Retailer reaches out to
suppliers asking for all
listed chemicals in
products.

PRODUCT u®
p INFORMATION

MANAGEMENT

California Proposition 65

A California state law commonly known as “Proposition 65" requires businesses to label their products with a warning, if the items can expose consumers to
chemicals known to the state to cause cancer or reproductive toxicity.

- vendors are responsible for ensuring their products comply with Proposition 65. Proposition 65 regulations require a specific
statement, typography, and an icon on both the products’ physical packaging and the online product detail pages (where applicable).

¢  Product manufacturers must label their products that meet the criteria within Proposition 65 with a Proposition 65-compliant warning

*  For this warning must be printed on or affixed to the container or wrapper of each said product, regardless of the item’s destination for sale
. will include the same warning on each product’s detail page on ulta.com
Example:

Z\ WARNING: This product can expose you to chemicals including formaldehyde
(gas), which is known to the State of California to cause cancer. For more information |
go to www.P65Warnings.ca.gov.

Complete the attached template with the requested information and return it to _ by Wednesday, August 1st.
®  Please list ALL of your items for -
¢  This data will be used to update the products’ detail pages on ulta.com

Reference Information

“Proposition 65" is short-hand for “The California Safe Drinking Water and Toxic Enforcement Act of 1986".
e  Official Proposition 65 Homepage: https://oehha.ca.gov/proposition-65
o Proposition 65 Warning Regulations Link: Article 6. Clear and Reasonable Warnings




